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1. Historical and legal introduction
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For centuries, the Armenian population of the Turkish Ottoman Empire was subjected to
mistreatment and despotism, particularly in the Armenian homeland. As a community, the
Armenians maintained a precarious existence almost everywhere in the Empire and were
able to survive and maintain their culture, at great sacrifice, through a variety of institutional
and class-related accommodations and adjustments.
Despite these difficult conditions, the Armenian experience varies with time and geography.
Especially in the Ottoman capital, Istanbul, many Armenians were elevated to the ranks of
the Empire's privileged and were recognized and rewarded for their talents in government
administration and finance. Thus, institutionalised forms of ethnic discrimination and
selective class favouritism existed side by side in the Empire for a long time, setting the
stage, in the late 19th and early 20th centuries, for the last and the most tragic phase of the
Armenian experience in Turkish Ottoman history.
The rivalries between European powers and Russia toward the end of the 19th Century, the
accession to the Ottoman throne of Sultan Abdul Hamid II and the resulting ethnic and
religious fanaticism deliberately fuelled by the Sultan's policies led to the persecution of all
Christian minorities in the Ottoman Empire, particularly the Armenians, who were subjected
to various forms of discrimination and abuse, culminating in many massacres and eventually
in the mass-scale slaughter, in 1896, in the course of which more than 150,000 Armenians
were killed.
This trend continued even after the Young Turks came to power in 1908, deposing the
Sultan and promising an era of freedom and equality. The massacres of Adana and other
towns of Cilicia in 1909, presumably beyond the control of the Young Turk government,
claimed the lives of some 30,000 Armenians in the course of a few days1. But it was under
the cover of the First World War that the genocide of the Armenian communities in Turkey
was to take place, a complex of massacres and deportations that took the lives of some 1.5
million Armenians.
The punishment of the crime of genocide – whether called exterminations, evacuations,
mass atrocities, annihilation, liquidations or massacres – as well as the obligation to make
restitution to the survivors of the victims, were envisaged by the victorious Allies of the First
World War and included in the text of the Peace Treaty of Sèvres of 10 August 1920
between the Allies and the Ottoman Empire2. This Treaty contained not only a commitment
to try Turkish officials for war crimes committed by Ottoman Turkey against Allied
nationals3 , but also for crimes committed by Turkish authorities against subjects of the
Ottoman Empire of different ethnic origin, in particular the Armenians, crimes which today
would be termed genocide, and would also fall under the more broadly generic term "crimes
against humanity".
Pursuant to article 230 of the Treaty of Sèvres:
“The Turkish Government undertakes to hand over to the Allied Powers the
persons whose surrender may be required by the latter as being responsible for the
massacres committed during the continuance of the state of war on territory which
formed part of the Turkish Empire on the 1 st August 1914. The Allied Powers
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reserve to themselves the right to designate the Tribunal which shall try the persons
so accused and the Turkish Government undertakes to recognize such Tribunal….”4
The principle of just restitution for the victims also existed, and was reflected in article 144
of the Treaty of Sèvres:
“The Turkish Government recognizes the injustice of the law of 1915 relating to
Abandoned Properties (Emval-I-Metroukeh), and of the supplementary provisions
thereof, and declares them to be null and void, in the past as in the future.
“The Turkish Government solemnly undertakes to facilitate to the greatest possible
extent the return to their homes and re-establishment in their businesses of the
Turkish subjects of non-Turkish race who have been forcibly driven from their
homes by fear of massacre or any other form of pressure since January 1, 1914. It
recognises that any immovable or movable property of the said Turkish subjects or
of the communities to which they belong, which can be recovered, must be restored
to them as soon as possible, in whatever hands it may be found…. The Turkish
Government agrees that arbitral commissions shall be appointed by the Council of
the League of Nations wherever found necessary. .. These arbitral commissions shall
hear all claims covered by this Article and decide them by summary procedure.”5
Although Turkey signed the Treaty of Sèvres, formal ratification never followed, and the
Allies did not apply the necessary political and economic pressure on Turkey so as to ensure
its implementation.6 Such failure was attributable to the international political disarray
following the First World War, the rise of Soviet Russia, the withdrawal of British military
presence from Turkey7, the isolationist policies of the United States,8 the demise of the
Young Turk regime and the rise of Kemalism in Turkey.
No international criminal tribunal as envisaged in Article 230 was ever established. No
arbitral commissions as stipulated for in article 144 were ever set up.
A new peace treaty eventually emerged between Kemalist Turkey and the Allies (British
Empire, France, Italy, Japan, Greece, Romania and the Serbo-Croat-Slovene state). The
Treaty of Lausanne of 24 July 1923 abandoned the Allied demand for international trial and
punishment of the Ottoman Turks for the genocide against the Armenians, the commitment
to grant reparations to the survivors of the genocide, and the Sèvres recognition of a free
Armenian State (Section VI, Articles 88-93), which had declared its independence on 28 May
1918, but in the end lost Western Armenia to Turkey and Eastern Armenia to a communist
takeover (backed by Soviet Red Army units), which would ultimately lead to incorporation
of the new Republic of Armenia into the Soviet Union as a Soviet Republic.
Notwithstanding the fact that the Treaty of Sèvres never entered into force, the text of the
Treaty remains eloquent evidence of the international recognition of the crime of
“massacres” against the Armenian population of Turkey.
Prior to the drafting and negotiation of the Treaty of Sèvres, on 28 May 1915, the
Governments of France, Great Britain and Russia had issued a joint declaration denouncing
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the Ottoman Government's massacre of the Armenians as constituting “crimes against
humanity and civilization for which all the members of the Turkish Government would be
held responsible together with its agents implicated in the massacres.”9.
After the war, on 18 January 1919, the British High Commissioner, Admiral Arthur
Calthorpe, informed the Turkish Foreign Minister that “His Majesty's Government are
resolved to have proper punishment inflicted on those responsible for the Armenian
massacres” 10 In this context, the High Commissioner drew up a list of 142 persons whose
surrender would be demanded from the Sultan once the peace treaty went into effect, 130 of
whom were specifically charged with massacring Armenians.11 For nearly two years Great
Britain held some 120 Turkish prisoners at Malta, awaiting trial, but the British government
was ultimately blackmailed into releasing them in 1921-22 in exchange for British officers
and men who had been taken hostage by the new Kemalist Turkish government.
However, a few trials did take place before Turkish courts martial in Istanbul, on the basis of
articles 45 and 170 of the Ottoman Penal Code. Several ministers in the wartime Turkish
cabinet and leaders of the Ittihad party, including the main architects of the genocide, the
Young Turk leaders Talaat Pasha12, Minister of the Interior, and Enver Pasha13 , Minister of
War, were tried in absentia and convicted. The trials provide further evidence of the various
aspects of the genocide against the Armenians. The accused were found guilty in the
judgment of 5 July 1919, of “the organization and execution of the crime of massacre”
against the Armenian population.14 Further trials were conducted before other Ottoman
courts, partly on the basis of article 171 of the Ottoman military code concerning the
offence of plunder of goods, and invoking “the sublime precepts of Islam” as well as of
“humanity and civilization” to condemn “the crimes of massacre, pillage and plunder”15.
These trials resulted in the conviction and execution of three of the perpetrators, Mehmed
Kemal, county executive of Bogazhyan, Abdullah Avni, of the Erzincan gendarmerie, and
Behramzade Nusret, Bayburt county executive, and District Commissioner of Ergani and
Urfa (Edessa).16
Although the first tentative step toward the creation of an international criminal tribunal to
punish genocide failed because of Turkish nationalism and Allied indifference, consensus on
the reality of the genocide had been largely achieved. Of all failures to punish the war
criminals of the First World War, this one was the most regrettable and it would have
terrible consequences.17

2. The Convention on the Prevention and Punishment of the Crime of
Genocide does not create a new offence in international criminal law, but
is declaratory of pre-existing international law.
As reflected in the relevant provisions of the Treaty of Sèvres, the doctrine of State
responsibility for genocide and crimes against humanity already existed at the time of the
Ottoman massacres against the Armenians. Such State responsibility entailed both an
obligation to provide restitution and/or compensation18 and the personal criminal liability of
the perpetrators. The norms were clear. Non-compliance with said norms by Turkey does
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not mean that the norms were meaningless. It only means that effective international
enforcement machinery did not exist yet. Even today international law is violated with
impunity, because the enforcement mechanisms remain largely ineffective.
At the end of the Second World War, the victorious Allies, pursuant to the London
Agreement of 8 August 194519 , adopted the Charter of the International Military Tribunal,
which provided in Article 6 (c) for the prosecution of the crime of genocide (“murder,
extermination, enslavement, deportation and other inhumane acts committed against any
civilian population”) as international crimes within the newly formulated offence of “crimes
against humanity”.
In the three-volume History of the United Nations War Crimes Commission, we discover that the
genocide against the Armenians was very much in the minds of the drafters of the London
Agreement:
“The provisions of Article 230 of the Peace Treaty of Sèvres were obviously
intended to cover, in conformity with the Allied note of 1915 … offences which had
been committed on Turkish territory against persons of Turkish citizenship, though
of Armenian… race. This article constitutes, therefore, a precedent for Articles 6 c)
and 5 c) of the Nuremberg and Tokyo Charters, and offers an example of one of the
categories of ‘crimes against humanity' as understood by these enactments.”20
The term genocide itself was officially used in the Nuremberg indictment of 18 October
1945, charging under count 3 that the defendants had committed murder and ill-treatment of
civilian populations, and, in particular:
“conducted deliberate and systematic genocide, viz., the extermination of racial and
national groups, against the civilian populations of certain occupied territories in
order to destroy particular races and classes of people and national, racial or religious
groups …”21
In his concluding statement, the British Prosecutor, Sir Hartley Shawcross, stated that:
“Genocide was not restricted to extermination of the Jewish people or of the
Gypsies. It was applied in different forms to Yugoslavia, to the non-German
inhabitants of Alsace-Lorraine, people of the Low Countries and of Norway. The
techniques varied from nation to nation, from people to people. The long-term aim
was the same in all cases …”22
By virtue of Resolution 95 (1) of 11 December 1946, the General Assembly “affirms the
principles of international law recognized by the Charter of the Nürnberg Tribunal and the
judgment of the Tribunal”, and in Resolution 96 (1) of the same date, it confirmed “that
genocide is a crime in international law, which the civilized world condemns, and for the
commission of which principals and accomplices – whether private individuals, public
officials or statesmen, and whether the crime is committed on religious, racial, political or
any other grounds – are punishable”23.
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On 9 December 1948, the United Nations General Assembly adopted the Convention on
the Prevention and Punishment of the Crime of Genocide,24 in which the parties “ confirm
that genocide, whether committed in time of peace or in time of war, is a crime under
international law which they undertake to prevent and to punish.” (emphasis added)
In the classic Oppenheim/Lauterpacht treatise on “ International Law “, Professor Hersch
Lauterpacht noted that the Convention was not only forward-looking but that it had a
primary retrospective significance:
„It is apparent that, to a considerable extent, the Convention amounts to a
registration of protest against past misdeed of individual or collective savagery rather
than to an effective instrument of their prevention or repression. Thus, as the
punishment of acts of genocide is entrusted primarily to the municipal courts of the
countries concerned, it is clear that such acts, if perpetrated in obedience to national
legislation, must remain unpunished unless penalized by way of retroactive laws. On
the other hand, the Convention obliges the Parties to enact and keep in force
legislation intended to prevent and suppress such acts, and any failure to measure up
to that obligation is made subject to the jurisdiction of the International Court of
Justice and of the United Nations, With regard to the latter, the result of the
provision in question is that acts of commission or omission in respect of genocide
are no longer, on any interpretation of the Charter, considered to be a matter
exclusively within the domestic jurisdiction of the States concerned. For the Parties
expressly concede to the United Nations the right of intervention in this sphere. This
aspect of the situation constitutes a conspicuous feature of the Genocide
Convention—a feature which probably outweighs, in its legal and moral significance,
the gaps, artificialities and possible dangers of the Convention.”25
In this context, it is useful to look once again at the language of the Convention, which does
not purport to create a new crime, but recognizes in the preamble “that at all periods of
history genocide has inflicted great losses on humanity” and in Article 1 “The Contracting
Parties confirm that genocide, whether committed in time of peace or in time of war, is a
crime under international law…” It is important to note that the contracting parties do not
“declare” or “proclaim” for the future, but “confirm” that genocide is already an
international crime.
Moreover, in the view of leading publicists in public international law, the Genocide
Convention of 1948 was not constitutive of a new offence in international law termed
“genocide”, but was declaratory of the pre-existing crime26; in other words, the Convention
merely codified the prohibition of massacres, which was already binding international law. In
this sense, the Convention is necessarily both retrospective and future-oriented.
What the Genocide Convention added to the existing body of international law was an
affirmative obligation on States parties to make provision in domestic law for effective
penalties for all acts punishable under the Convention (article V), a duty to prosecute (article
VI) by a competent national tribunal or by an international criminal court to be established.
The Convention also creates a preventive mechanism by urging States to call upon organs of
the United Nations to take appropriate measures (article VIII), and confers jurisdiction on
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the International Court of Justice in all matters relating to the Genocide Convention,
including determination of the responsibility of a State for genocide (article IX).
In its 1951 Advisory Opinion, the International Court of Justice stated that “the principles
underlying the Convention are principles which are recognized by civilized nations as
binding on all States, even without any conventional obligation.”27
Also in this sense, the UN Commission on Human Rights noted in 1969 that “It is therefore
taken for granted that as a codification of existing international law the Convention on the
prevention and Punishment of the Crime of Genocide did neither extend nor restrain the
notion genocide, but that it only defined it more precisely.”28
Even though the Genocide Convention has not been universally ratified, the prohibition of
genocide must be deemed to be jus cogens29. As of December 2007, 140 of the 192 member
States of the United Nations had ratified the Convention. Moreover, as the International
Court of Justice elaborated in the Barcelona Traction Case (Second Phase), there are
distinctions to be drawn between State obligations arising vis-à-vis another state and
obligations erga omnes , or “towards the international community as a whole”. The Court
stated:
“By its very nature, the outlawing of genocide, aggression, slavery and racial
discrimination are the concern of all States. In view of the importance of the rights
involved, all States can be held to have a legal interest in their protection; they are
obligations erga omnes ….”30
It is precisely because of its erga omnes quality that the crime of genocide cannot be subject to
prescription, and that State responsibility for the crime, i.e. the obligation of the genocidal
State to make reparation, does not lapse with time. This is independent of a determination
whether or not the Genocide Convention applies retroactively to the Holocaust or to the
genocide against the Armenians.

3. Non-prescription of the crime of genocide
When the United Nations drafted the Convention on the Non-Applicability of Statutory
Limitations to War Crimes and Crimes Against Humanity (adopted 26 November 1968, in
force 11 November 1970), it clearly and deliberately pronounced its retroactive application.
In Article 1 it stipulated “No statutory limitation shall apply to the following crimes,
irrespective of the date of their commission… the crime of genocide as defined in the 1948
Convention… . ” (emphasis added)
The principle of nullum crimen sine lege, nulla poena sine lege praevia (no crime without law, no
penalty without previous law), laid out in paragraph 1 of article 15 of the International
Covenant on Civil and Political Rights is conditioned as follows in paragraph 2: “Nothing in
this article shall prejudice the trial and punishment of any person for any act or omission
which, at the time when it was committed, was criminal according to the general principles
of law recognized by the community of nations.”
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Similarly, article 11, paragraph 2, of the Universal Declaration of Human Rights of 10
December 1948 stipulates that the prohibition of ex post facto penal sanctions does not apply
if the offence was an offence under national or international law.
In this context it is relevant to recall the double vocation of the Genocide Convention,
namely to prevent and to punish the crime of genocide. In order to prevent genocide, it is
important to deter future offenders by ensuring the punishment of prior offenders. Indeed, the
punishment of Nazi officials for participation in the crime of genocide has made the horrible
reality of genocide visible and concrete, so that genocide can be perceived by all to be a
heinous crime. One consequence of the universal recognition that genocide is a crime is that
the criminal, besides being condemned and punished for the crime, is not allowed to keep
the fruits of the crime. Confiscated Jewish properties have thus been returned to the
survivors or to their heirs, or appropriate compensation has been paid. This illustrates the
principle that, together with the recognition of genocide as a crime under international law,
there is also an international duty to undo its effects and to grant restitution and
compensation to the victims and their heirs.
Although Turkey is not a State party to the Convention on the Non-Applicability of
Statutory Limitations to War Crimes and Crimes Against Humanity, international law is clear
on the subject: There is no prescription on the prosecution of the crime of genocide,
regardless of when the genocide occurred, and the obligation of the responsible State to
make restitution or pay compensation for properties obtained in relation to a genocide does
not lapse with time.31
In its judgment of 6 October 1983 in the case concerning Klaus Barbie, the French Cour de
Cassation rejected the jurisdictional objections of the defence and stated that the prohibition
on statutory limitations for crimes against humanity is now part of customary international
law.32 France also enacted a law on 26 December 1964 dealing with crimes against humanity
as “ imprescriptibles ” by nature (Nouveau Code penal de 1994, Arts. 211-1 to 213-5)33.

4. International and national prosecution of genocide
The crime of genocide was one of the charges against the accused in three of the twelve
successor trials held at Nuremberg pursuant to Control Council Law No. 10, before US
military tribunals following the international military tribunal proceedings, prior to the entry
into force of the Genocide Convention. In United States v. Alstötter, the Court made repeated
reference to General Assembly Resolution 96(I):
“The General Assembly is not an international legislature, but it is the most
authoritative organ in existence for the interpretation of world opinion. Its
recognition of genocide as an international crime [in Resolution 96(I)] is persuasive
evidence of the fact. We approve and adopt its conclusions …[We] find no injustice
to persons tried for such crimes. They are chargeable with knowledge that such acts
were wrong and were punishable when committed“ 34
In the Einsatzgruppen trial, the defendants were charged with participation in a “systematic
program of genocide, aimed at the destruction of foreign nations and ethnic groups, in part
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by murderous extermination, and in part by elimination and suppression of national
characteristics.”35
The first national prosecutions specifically on the crime of genocide, but without reference
to the Genocide Convention, which had not yet been adopted, were carried out by Polish
courts. Thus, in July 1946, Artur Greiser was charged with and convicted of genocide.36
The leading prosecution by a national court, with reference to the Genocide Convention,
was carried out by the State of Israel. In 1960 Adolf Eichmann, a Nazi official in World War
II, was abducted from Argentina and taken to Israel for trial under Israeli law for his
involvement in the genocide against the Jews during the war. Eichmann was prosecuted
under the “Nazi and Nazi Collaborators (Punishment) law of 1951”, which was modelled on
the genocide provision of the 1948 Genocide Convention.37 He was charged on four counts
of genocide corresponding to the first four subparagraphs of article II of the Convention:
killing Jews, causing serious physical and mental harm, placing Jews in living conditions
calculated to bring about their physical destruction, and imposing measures intended to
prevent births among Jews.38
Eichmann challenged the jurisdiction of the Israeli Court with reference to article 6 of the
Genocide Convention, which stipulates:
“Persons charged with genocide or any of the other acts enumerated in article III
shall be tried by a competent tribunal of the State in the territory of which the act
was committed, or by such international penal tribunal as may have jurisdiction with
respect to those Contracting Parties which shall have accepted its jurisdiction."”
In rejecting Eichmann's objections, the Israeli District Court held:
“We must … draw a clear distinction between the first part of Article 1, which lays
down that ‘the Contracting Parties confirm that genocide, whether committed in
time of peace or in time of war, is a crime under international law' – a general
provision which confirms a principle of customary international law as ‘binding on
States, even without any conventional obligation' – and Article 6, which comprises a
special provision undertaken by the contracting parties with regard to the trial of
crimes that may be committed in the future”.
Specifically on the issue of retroactivity, the Supreme Court of Israel endorsed the view of
the District Court concerning the customary nature of the crime of genocide, and noted that
“the enactment of the Law was not from the point of view of international law a legislative
act which conflicted with the principle nulla poena [no penalty without previous law] or the
operation of which was retroactive, but rather one by which the Knesset gave effect to
international law and its objectives.”39
A number of courts in the United States have dealt with the question of ex post facto
legislation by relying on the judgment of the International Military Tribunal at Nuremberg to
the effect that the Nuremberg Charter was declarative of international law and was not new

10

law. In allowing the extradition to Israel of John Demjanjuk, the United States District Court
for Ohio and the Circuit Court for the sixth Circuit held:
“The Nuremberg International Military Tribunal provided a new forum in which to
prosecute persons accused of war crimes committed during World War II pursuant
to an agreement of the wartime Allies, see The Nuremberg Tribunal, 6 F.R.D. 69.
That tribunal consistently rejected defendants' claims that they were being tried
under ex post facto laws. Id…. the statute is not retroactive because it is jurisdictional
and does not create a new crime. Thus, Israel has not violated any prohibition against
the ex post facto applications of criminal laws which may exist in international law.”40
There are many other precedents of retrospective application of international law in other
countries in matters concerning genocide. For instance, in the case of Regina v. Imre Finta in
Canada, a trial for “crimes against humanity” was carried out on the basis of a 1987
Canadian statute that permits retrospective application of international law. In its judgment
the Court recognized the existence of “crimes against humanity” under international law
before 1945.41
The practice of courts in other countries also vindicates the validity of the principles
contained in the Genocide Convention. Although prosecution has not been based on the
Genocide Convention itself but rather on German penal law, the Federal Republic of
Germany has prosecuted more than sixty thousand Germans and other nationals for war
crimes and complicity in the crime of genocide committed during World War II, prior to the
entry into force of the Genocide Convention, and many judgments make reference to the
Genocide Convention. The German Government has similarly recognized its international
obligation to make restitution of property stolen from victims of genocide and to grant
compensation to the survivors of the victims.42
It is important to note, moreover, that whether or not the Genocide Convention itself
applies in a concrete situation, State practice and, in particular the Eichmann case, shows
that the crime of genocide can be prosecuted on the basis of national law enacted following
the commission of the offence. A fortiori civil liability for genocide can also be imposed on
the basis of ex post facto jurisdictional legislation.

5. The competent tribunal: universal jurisdiction (43) and “protective
principle”
In the Eichmann case the Israeli Court took the view that crimes against humanity constitute
delicta juris gentium (crimes against the law of nations) , to which the principle of universal
jurisdiction has at all times been generally applicable. In rejecting Eichmann's jurisdictional
challenge, the District Court held:
“The abhorrent crimes defined in this Law are not crimes under Israel law alone.
These crimes, which struck at the whole of mankind and shocked the conscience of
nations, are grave offences against the law of nations itself ( delicta juris gentium ).
Therefore, so far from international law negating or limiting the jurisdiction of
countries with respect to such crimes, international law is, in the absence of an
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International Court, in need of the judicial and legislative organs of every country to
give effect to its criminal interdictions and to bring the criminals to trial. The
jurisdiction to try crimes under international law is universal.“
The Court relied upon Article 6 of the Genocide Convention to explain that the purpose of
the Convention could not be to limit prosecution only to the States where the offence had
been perpetrated:
“Moreover, even with regard to the conventional application of the Convention, it is
not to be assumed that Article 6 is designed to limit the jurisdiction of countries to
try crimes of genocide by the principle of territoriality… Had Article 6 meant to
provide that those accused of genocide shall be tried only by ‘a competent tribunal of
the State in the territory of which the act was committed' (or by an ‘international
court' which has not been constituted), then that article would have foiled the very
object of the Convention to prevent genocide and inflict punishment therefor…”
Accordingly, the District Court took the view that it was entitled to exercise jurisdiction
under the “protective principle”, “which gives the victim nation the right to try any who
assault its existence”. The Court cited Hugo Grotius and other authorities:
“The State of Israel, the sovereign State of the Jewish people, performs through its
legislation the task of carrying into effect the right of the Jewish people to punish the
criminals who killed its sons with intent to put an end to the survival of this people.
We are convinced that this power conforms to the subsisting principles of nations.”44
The Eichmann precedent illustrates the possibility for a State that did not exist at the time of
the crime (Israel) to try and punish a foreign citizen for genocide, when it has a legitimate
and fundamental link to the victims.
Similarly, a State that did not exist at the time of the genocide against the Armenians
(Armenia) could represent the rights of the victims of the genocide against the Armenians
and their survivors. Moreover, based on the theory of legitimate and fundamental links to
the victims, other States like France, Canada and the United States could represent the rights
of the descendants of the survivors of the genocide against the Armenians, who have
become citizens of or currently reside in France, Canada, and the United States.

6. The Doctrine of State Responsibility for Wrongful Acts
A general principle of international law stipulates that a State is responsible for injuries
caused by its wrongful acts and bound to provide reparation for such injury.45 The
Permanent Court of International Justice enunciated this principle in the Chorzow Factory Case
as follows: “it is a principle of international law, and even a general conception of law, that
any breach of an engagement involves an obligation to make reparation.”46
It should be stressed that the wrong in question is not just a mere violation of international
law engaging inter-state responsibility, but the gravest criminal violation of international law
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engaging, as the International Court of Justice has determined, international responsibility
erga omnes – an obligation of the State toward the international community as a whole.
Thus, the international crime of genocide imposes obligations not only on the State that
perpetrated the genocide, but also on the entire international community : (a) not to
recognize as legal a situation created by an international crime, (b) not to assist the author of
an international crime in maintaining the illegal situation, and (c) to assist other States in the
implementation of the aforementioned obligations.47 In a very real sense, the legal impact of
the erga omnes nature of the crime of genocide goes far beyond the mere retroactivity of
application of the Genocide Convention. It imposes an affirmative obligation on the
international community not to recognize an illegal situation resulting from genocide. The
mechanism of international mediation and conciliation can be called upon to design
appropriate schemes to redress the wrong.

7. Continuation of the Crime of Genocide: the destruction of historical
monuments
A further argument against the notion of prescription with regard to the genocide against the
Armenians is that whereas the killing stopped around 1923, after most of the Armenians in
Turkey had been murdered or forced into exile, the destruction of their property and the
destruction of their historical memory continued. Such acts were intended to perpetuate and
secure the work of genocide by destroying memory – the historical proof of the presence of
thirty centuries of Armenians in Asia Minor. Their churches and monasteries were burned
by arson and destroyed by explosion. In all, 1036 churches or monasteries were destroyed.
The Khtzkonk monastery (11 th century) was destroyed by dynamite after the Second World
War. The Cathedral of Urfa was converted into a museum. The building of the Church of
Christ Saviour at Ani was cut in two. The Church of Ordou was transformed into a prison
and the inscriptions in Armenian were erased. The Armenian inscriptions were removed
from the Central School in Constantinople. Besides the deliberate destruction, the Turkish
Government has allowed the decay and destruction of Armenian buildings by denying
building permits needed to carry out repairs.48 The scale of destruction of the Armenian
cultural heritage has been so widespread and systematic over the decades, that these few
examples should not be misinterpreted as minimizing the severity and thoroughness of the
continuation of the genocide.
Among the Turkish acts of memory-destruction can be listed the suppression of the name
“Armenia” from official maps and the changing of the names of Armenian villages and
towns in Asia Minor, which continued late into the 1950s. As University of California
Professor Kouymjian elaborated to the Tribunal Permanent des Peuples in Paris in 1984,
ninety per cent of the historical Armenian names have been modified.49 Inscriptions in
Armenian language continue to be removed from buildings and monuments. This happened
in contravention of articles 38 to 44 of the Treaty of Lausanne of 1923, which was intended
to protect the rights of minorities, including the cultural rights of the small surviving
Armenian minority.
The absurdity of the prevailing situation with regard to the non-restitution of Armenian
properties can be illustrated by the following hypothetical situation: what would the reaction
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of the international community be, if the post-war German Government had converted
Jewish synagogues into Christian Churches and kept the lands and houses of the victims of
the Holocaust?
Another form of continuing the genocide is by rehabilitating the murderers. In March 1943
the mortal remains of the principal architect of the genocide, Ittihad Interior Minister Talaat
Pasha, were ceremonially repatriated from Germany to Turkey, where he was re-interred on
the Hill of Liberty in Istanbul.50 Subsequently at least two streets have been named after him.
Yet another form of continuing the genocide is by negating its historical reality, as if the 1.5
million Armenians of Anatolia had never existed. Negationism entails a denial of the right to
one's identity and the right to one's history. Particularly outrageous is Article 301 of the
Turkish Penal Code (TPC), which is being frequently used to prosecute human rights
defenders, journalists and other members of civil society who peacefully express their
dissenting opinion on historical or other issues. Article 301, on the "denigration of
Turkishness", the Republic, and the foundation and institutions of the State, was introduced
with the legislative reforms of 1 June 2005 and replaced Article 159 of the old penal code.
Amnesty International has repeatedly opposed the use of Article 159 to prosecute nonviolent critical opinion and called on the Turkish authorities to abolish the article.
(http://www.amnesty.org/en/alfresco_asset/c8f87ee9-a303-11dc-8d746f45f39984e5/eur440352005en.html). More specifically, Article 305 of the TPC criminalizes
"acts against the fundamental national interest". The written explanation attached to the
draft, when the law passed through Parliament, provided as examples of such acts "making
propaganda for the withdrawal of Turkish soldiers from Cyprus or for the acceptance of a
settlement in this issue detrimental to Turkey... or, contrary to historical truths, that the
Armenians suffered a genocide after the First World War." Besides being an insult to the
memory of the victims of the genocide, Turkish negationism entails a gross violation of
article 19 of the International Covenant on Civil and Political Rights, which guarantees the
right to seek and impart information.

8. Doctrine of State Succession
In the report of the independent expert on the right to restitution, compensation and
rehabilitation for victims of grave violations of human rights, Professor M. Cherif Bassiouni
reiterated a basic principle of succession:
“In international law, the doctrine of legal continuity and principles of State
responsibility make a successor Government liable in respect of claims arising from a
former government's violations. “51
This applies a fortiori , in the case of genocide and its consequences for the survivors and
their descendants, because State responsibility necessarily attaches to the State itself and does
not allow for tabula rasa . Thus, it was consistent with international law for the Federal
Republic of Germany to assume full responsibility for the crimes committed by the Third
Reich. This has also been the case with regard to the responsibility of France to repair the
wrongs committed by the Vichy Government during the German occupation, and of
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Norway to grant restitution for confiscations and other injuries perpetrated on Jewish
persons during the Quisling regime52.
Article 36 of the Vienna Convention on Succession of States in Respect of State Property,
Archives and Debts of 8 April 198353 provides that a succession of States does not “as such
affect the rights and obligations of creditors”. Thus, the claims of the Armenians for their
wrongfully confiscated properties did not disappear with the change from the Sultanate to
the regime of Mustafa Kemal54.
The principle of responsibility of successor States has been held to apply even when the
State and government that committed the wrong were not that of the successor State. This
principle was formulated, inter alia , by the Permanent Court of Arbitration in the Lighthouse
Arbitration case55. There France claimed that Greece was responsible for a breach of State
concessions to its citizens by the autonomous State of Crete, committed before Greece's
assumption of sovereignty over Crete. The PCA held that Greece was obligated to
compensate for Crete's breaches, because Greece was the successor State.
The principle of State succession undoubtedly applies to the Eastern European States, and,
in particular, to Serbia for the crimes committed by the Federal Republic of Yugoslavia.56
State practice, decisions of international tribunals and decisions of domestic courts support
this conclusion.

9. The remedy of restitution has not lapsed because of prescription
Because of the continuing character of the crime of genocide in factual and legal terms, the
remedy of restitution has not been foreclosed by the passage of time (57). Thus the survivors
of the genocide against the Armenians, both individually and collectively, have standing to
advance a claim for restitution. This has been also the case with the Jewish survivors of the
Holocaust, who have successfully claimed restitution against many States where their
property had been confiscated.58 Whenever possible restitutio in integrum (complete restitution,
restoration to the previous condition ) should be granted, so as to re-establish the situation
that existed before the violation occurred. But where restitutio in integrum is not possible,
compensation may be substituted as a remedy.
Restitution remains a continuing State responsibility also because of Turkey's current human
rights obligations under international treaty law, particularly the corpus of international
human rights law.
The United Nations Basic Principles and Guidelines on the Right to Reparation for Victims
of Gross Violations of Human Rights and International Humanitarian Law provide in part:
“Reparation may be claimed individually and where appropriate collectively, by the
direct victims of violations of human rights and international humanitarian law, the
immediate family, dependants or other persons or groups of persons closely
connected with the direct victims.”
Particularly important are Principle 9:
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“Statutes of limitations shall not apply in respect of periods during which no
effective remedies exist for violations of human rights or international humanitarian
law. Civil claims relating to reparations for gross violations of human rights and
international humanitarian law shall not be subject to statutes of limitations.”
and Principle 12:
“Restitution shall be provided to re-establish the situation that existed prior to the
violations of human rights or international humanitarian law. Restitution requires,
inter alia, … return to one's place of residence and restoration of… property.”59
UN Sub-Commission member Mr. Louis Joinet presented two reports containing
comparable language:
“Any human rights violation gives rise to a right to reparation on the part of the
victim or his beneficiaries, implying a duty on the part of the State to make
reparation and the possibility of seeking redress from the perpetrator.”60
Although the International Criminal Court, established in July 2002, does not have
jurisdiction to examine instances of genocide having occurred prior to the entry into force of
the Rome Statute, it does reaffirm the international law obligation of providing reparation to
victims. Article 75, paragraph 1, of the Statute stipulates that “The Court shall establish
principles relating to reparations”, which it defines as restitution, compensation and
rehabilitation.
In the context of reparation for gross violations of human rights, two other general
principles are relevant. the principle ex injuria non oritur jus (from a wrong no right arises), that
no State should be allowed to profit from its own violations of law, and the principle of
“unjust enrichment”.61 It is a general principle of law that the criminal cannot keep the fruits
of the crime.62
The lands, buildings, bank accounts and other property of the Armenian communities in
Turkey were systematically confiscated. Should there be no restitution for this act of mass
theft, accompanying, as it did, the ultimate crime of genocide?
A particularly macabre chapter of the massacres against the Armenians concerns the title to
life insurances of the victims of the genocide. The United States Ambassador to the
Ottoman Empire, Henry Morgenthau, noted in his memoirs a most revealing incident: “One
day Talaat made what was perhaps the most astonishing request I had ever heard. The New
York Life Insurance company and the Equitable Life of New York had for years done
considerable business among the Armenians. The extent to which this people insured their
lives was merely another indication of their thrifty habits. ‘I wish' Talaat now said, ‘that you
would get the American life insurance companies to send us a complete list of their
Armenian policy holders. They are practically all dead now and have left no heirs to collect
the money. It of course all escheats to the State. The Government is the beneficiary now.”63
Ambassador Morgenthau did not comply with Talaat's request.
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In denying the applicability of statutes of limitation to restitution claims by survivors of the
Holocaust, Professor Irwin Cotler argues:
“The paradigm here is not that of restitution in a domestic civil action involving
principles of civil and property law, or restitution in an international context
involving state responsibility in matters of appropriation of property of aliens; rather,
the paradigm – if there can be such a paradigm in so abhorrent a crime – is that of
restitution for Nuremberg crimes, which is something dramatically different in
precedent and principles. .. Nuremberg crimes are imprescribable (64) , or Nuremberg
law – or international laws anchored in Nuremberg Principles – does not recognize
the applicability of statutes of limitations, as set froth in the Convention on the NonApplicability of Statutory Limitations to War Crimes and Crimes Against
Humanity.”65
The same argument applies with respect to the survivors of the genocide against the
Armenians and their descendents. It is an enduring challenge to international morality that
Turkey continues to benefit from Armenian lands and buildings and that it even cashed in
on the life insurance of some of the Armenians whom the Ottoman Government itself had
exterminated.
In this context it is important to recall the obligations of States parties under the
International Covenant on Civil and Political Rights (ratified by Turkey on 23 September
2003, entry into force 23 December 2003), in particular the obligations that result from
article 1, which stipulates the rights of peoples to self-determination and their right to their
natural wealth and resources, as well as the obligations resulting from article 27, which
provides for special treatment of ethnic and cultural minorities. It would follow that
“historical inequities” should be redressed, and that the Armenian people are entitled, both
under articles 1 and 27 of the Covenant, to the return of their cultural heritage. Pertinent in
this context is the decision of the United Nations Human Rights Committee in case No.
167/1984, Lubicon Lake Band v. Canada , where the Committee determined that there had
been a violation of article 27 and commented: “Historical inequities, to which the State party
refers, and certain more recent developments threaten the way of life and culture of the
Lubicon Lake Band, and constitute a violation of article 27 so long as they continue.”66

10. A recurring red herring: The Genocide Convention and the principle
of non-retroactivity
Recently the debate on the genocide against the Armenians has experienced a new variant: It
is argued that even if the Armenians were subjected to genocide, there is little that can be
done about it today, because the Genocide Convention cannot be applied retroactively. This
theory contains two fallacies: 1) that the Armenian claims are derived from the Genocide
Convention, and 2) that the Convention cannot be applied retroactively.
It is clear from the above that the Armenian claims derive from the doctrine of State
responsibility for crimes against humanity, and that this international liability pre-dated the
entry into force of the Genocide Convention. As shown above, the Turkish liability for
genocide was reflected in Articles 230 and 144 of the Treaty of Sèvres of 1920. The German
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liability for the Holocaust was reflected in the London Agreement of 1945, both predating
the Convention
As to the general principle of non-retroactivity of treaties, however, it is important to note
that this principle admits of many exceptions and, in any event, is not a peremptory norm of
international law67. Admittedly, the positivist approach to international law relies on a
presumption of non-retroactivity, as noted by Professor Charles Rousseau: “International
law appears to be determined by the principle of non-retroactivity. This principle is the result
of treaty, diplomatic and judicial practice.”68
Moreover, Article 28 of the Vienna Convention on the Law of Treaties provides that
“Unless a different intention appears from the treaty or is otherwise established, its
provisions do not bind a party in relation to any act or fact which took place or any situation
which ceased to exist before the date of the entry into force of the treaty with respect to that
party.”
Yet, in his commentary on the Vienna Convention on the Law of Treaties, Sir Ian Sinclair
refers to the commentary of the International Law Commission on the opening phrase of
article 28, which explains that such language (instead of the more usual wording “unless the
treaty otherwise provides”) was used “in order to allow for cases where the very nature of
the treaty rather than its specific provisions indicates that it is intended to have certain
retroactive effects.”69 Sinclair goes on to refer to the famous Mavrommatis Palestine Concessions
case, in which the United Kingdom had contested the jurisdiction of the Permanent Court
of International Justice on the ground that the acts complained of had taken place before
Protocol XII the Treaty of Lausanne had come into force. In rejecting this submission, the
Court stated:
“Protocol XII was drawn up in order to fix the conditions governing the recognition
and treatment by the contracting parties of certain concessions granted by the
Ottoman authorities before the conclusion of the Protocol. An essential
characteristic therefore of Protocol XII is that its effects extend to legal situations
dating from a time previous to its own existence. If provision were not made in the
clauses of the Protocol for the protection of the rights recognised therein as against
infringements before the coming into force of that instrument, the Protocol would
be ineffective as regards the very period at which the rights in question are most in
need of protection. The Court therefore considers that the Protocol guarantees the
rights recognised in it against any violation regardless of the date at which it may
have taken place.”70
Sinclair also addressed the debate that accompanied the retention of the worlds “in relation
to any … situation which ceased to exist before the date of entry into force of the treaty”.
Whereas the United States delegation unsuccessfully argued for deletion, the majority of the
delegations insisted that a treaty may well apply to “situations” that continued, even if the
facts giving rise to the situation had punctually occurred prior to the entry into force of the
treaty.71
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Among the many exceptions known to the principle of non-retroactivity is the inclusion in
the London Agreement of 8 August 1945 of the new “crime against peace”, formulated ex
post facto , and applied by the Nuremberg and Tokyo Tribunals . In this connection Professor
Hans Kelsen commented:
“The rule against retroactive legislation is a principle of justice. Individual criminal
responsibility represents certainly a higher degree of justice than collective
responsibility, the typical technique of primitive law. Since the internationally illegal
acts for which the London Agreement established individual criminal responsibility
were certainly also morally most objectionable, and the persons who committed
these acts were certainly aware of their immoral character, the retroactivity of the law
applied to them can hardly be considered as absolutely incompatible with justice. …
In case two postulates of justice are in conflict with each other, the higher one
prevails; and to punish those who were morally responsible for the international
crime of the Second World War may certainly be considered as more important than
to comply with the rather relative rule against ex post facto laws, open to so many
exceptions.”72
The general rule of non-retroactivity of treaties and conventions, which was abandoned in
Nuremberg in connection with the new concept of “crimes against peace”73, is not, however,
of relevance in the context of the crime of genocide, which has always been a crime under
national penal laws, as a manifestation of multiple murder, and which, moreover, must be
seen as an international crime under “general principles of law”.74
Reference to the “general principles of law” is found, for instance, in the famous “Martens
Clause”, contained in the preamble of the 1899 and 1907 Hague Convention on Land
Warfare:
“Until a more complete code of the laws of war has been issued, the High
Contracting Parties deem it expedient to declare that, in cases not included in the
Regulations adopted by them, the inhabitants and the belligerents remain under the
protection and the rule of the principles of the law of nations as they result from the
usages established among civilized peoples, from the laws of humanity, and the
dictates of the public conscience.”
Thus, the Genocide Convention of 1948 can be applied retroactively, because it is
declarative of pre-existing international law. Among several precedents for the retroactive
application of treaties, the following are particularly relevant in the context of genocide:
•
•
•

the London Agreement of 8 August 1945 (Charter of the Nuremberg Tribunal);
the Convention on the Non-Applicability of Statutes of Limitation to War
Crimes and Crimes Against Humanity of 1968.
Similarly, there is precedent for the ex post facto drafting and adoption of
international penal charters by the United Nations Security Council under its
Chapter VII jurisdiction, such as the Statutes of the International Criminal
Tribunal for the Former Yugoslavia75, the International Criminal Tribunal for
Rwanda76, and the International Tribunal for Sierra Leone.

19

The language of the Genocide Convention neither excludes nor requires its retroactive
application. In other words – there is nothing in the language of the Convention that would
prohibit its retro-active application. By contrast, there are numerous international treaties
that specifically state that they will not apply retroactively. For example, article 11 of the
1998 Statute of the International Criminal Court specifies that “the Court has jurisdiction
only with respect to crimes committed after the entry into force of this Statute”.
Moreover, there are treaties that purportedly do not apply retrospectively, but in practice are
so applied, as is the case with the Vienna Convention on the Law of Treaties of 1969, article
4 of which stipulates: “the Convention applies only to treaties which are concluded by States
after the entry into force of the present Convention”. Ever since the adoption of the
Convention, however, international courts and tribunals have made reference to its
provisions as being declarative of pre-existing law and practice, thus reflecting the customary
international rules on treaties and the prevailing opinio juris77.
It is significant that the drafters of the Genocide Convention did not stipulate that it should
apply only in the future, although they could easily have done so, had they intended to limit
its scope of application. Thus, the question arises as to the object and purpose of the
Genocide Convention.
Pursuant to article 31 of the Vienna Convention on the Law of Treaties, the principal rule of
interpretation is “the ordinary meaning given to the terms of the treaty in their context and
in the light of its object and purpose”. The retroactive application of the Genocide
Convention is compatible with the ordinary meaning of terms in the light of the object and
purpose of the Convention. Further, such retroactive application appears necessary, in order
to serve the important object of deterring future acts of genocide (prevention) by way of
establishing the precedent of punishing acts of genocide that occurred prior to its entry into
force (suppression). According to article 32 of the Vienna Convention on the Law of
Treaties, the use of the travaux préparatoires of any treaty or convention is deemed only a
supplementary means of interpretation. The travaux préparatoires of the Genocide
Convention, however, are inconclusive with regard to the issue of retroactive application.
Whereas several delegations were future-oriented, others saw the problem more broadly, in
the light of the retroactive application of the London Charter of 8 August 1945 to the Nazi
crimes of genocide that had preceded it, e.g. the Polish representative, Professor Manfred
Lachs, and the United Kingdom Representative, Sir Hartley Shawcross.78
While non-retroactivity is a principle that has pragmatic value, it is frequently abandoned in
international treaties and in national legislation concerning intellectual property, copyright
and taxation. Bearing in mind that there exists a higher legal regime for human rights and a
jus cogens obligation to refrain from genocide, retroactivity is not only appropriate but also
just and necessary as a matter of international ordre public .
In regard to private property confiscated in the context of the Holocaust, United States
jurisdictions have not hesitated to apply laws retroactively. Thus, for instance, in affirming its
jurisdiction in Altman v. Republic of Austria , the United States Court of Appeals for the Ninth
Circuit decided on 12 December 2002 that the 1976 Foreign Sovereign Immunities Act
(FSIA) applied retroactively to the events of the late 1930s and 1940s. The US Court took
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jurisdiction and found that the property of Mrs. Altmann had been wrongfully and
discriminatorily appropriated in violation of international law.79
Similarly, with regard to the restitution of Armenian property, it is conceivable that in an
action brought by Armenians against Turkey before a United States federal court,
jurisdiction could be established pursuant to the United States Alien Tort Claims Act, which
states that “the district courts shall have original jurisdiction of any civil action by an alien
for a tort only, committed in violation of the law of nations or a treaty of the United
States”80.

11. Conclusion: Bringing the genocide against the Armenians before the
International Court of Justice
Since both Turkey (31 July 1950) and Armenia (23 June 1993)81 are States parties to the
Genocide Convention, it would be possible to invoke article VIII, which provides that any
contracting party may call upon the competent organs of the United Nations to take such
action as they consider appropriate for the “suppression” of genocide. “Suppression” must
mean more than just retributive justice. In order to suppress the crime, it is necessary to
suppress, as far as possible, its consequences. This entails, besides punishing the guilty,
providing restitution and compensation to the surviving generations. Armenia may also
invoke article IX of the Convention, which provides that
“Disputes between the Contracting Parties relating to the interpretation, application,
or fulfilment of the present Convention, including those relating to the responsibility
of a State for genocide or for any of the other acts enumerated in article III, shall be
submitted to the International Court of Justice at the request of any of the parties to
the dispute.”.
Admittedly, the criminal law aspects of the Genocide Convention are of lesser relevance in
the Armenian context, since none of the perpetrators of the genocide against the Armenians
are still alive. On the other hand, the Armenian properties that were wrongfully confiscated
have not been returned to the survivors of the genocide, to their descendents or to the
Armenian Church, nor has compensation been paid to the survivors of the genocide or to
their descendants. In this context it is worth noting the important restitution of many
churches and monasteries in the ex Soviet republics including Armenia, restitution that was
effected in the 1990's for confiscations that had occurred seventy years earlier, following the
Bolshevik revolution.82 Based on this precedent, restitution of Armenian churches and
monasteries would appear not just morally mandated, but also entirely implementable in
practice.
A determination of the crime of genocide by the International Court of Justice would
facilitate the settlement of claims for restitution, including the identification of cultural and
other properties confiscated and/or destroyed, such as churches, monasteries and other
assets of historic and cultural significance to the Armenian people, that should be returned
to their legal owners, the Armenian people and the Armenian Church.
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An objection on the part of Turkey about the standing of Armenia to represent the rights of
the descendants of the survivors of the genocide is countered by the fact that many
descendants are citizens of Armenia; reference to the “protective principle” enunciated by
the Disctrict Court of Israël in the Eichmann case (see section 5 supra )can also be made in
this context. Moreover, Armenia could offer Armenian citizenship to all Armenians in the
diaspora, as Russia has done with respect to former citizens of the Soviet Union residing in
the Baltic States and other former republics of the Soviet Union.
The most recent international prosecutions with regard to the crime of genocide have been
conducted by the International Criminal Tribunal for Rwanda and by the International
Criminal Tribunal for the Former Yugoslavia. The indictments against Slobodan Milosevic,
Radovan Karadzic and Ratko Mladic charge the accused not only with war crimes and
crimes against humanity, but also with genocide. In the ICTY Judgment on General Radislav
Krstic, the Tribunal found that genocide had been committed in the context of the massacre
of Srebenica (Prosecutor v. Krstic, IT-98-33-T, judgment of 2 August 2001).
In its Judgment concerning the case Bosnia and Herzegovina v. Serbia (case 91, Judgment of 26
February 2007), the International Court of Justice confirmed that genocide had been
committed in Srebenica. If a single massacre satisfies the criterion of Article 2 of the
Genocide Convention, certainly many of the Ottoman massacres against the Armenian
population during the First World War would qualify as genocide. But, far more than the
individual massacres, it was the policy of exclusion, deportation and extermination that
constituted the crime of genocide against the Armenians. By contrast, in the context of the
armed conflict in the former Yugoslavia, the United Nations General Assembly in its
Resolution No. 47/121 of 18 December 1992 found that the Serbian policy of "ethnic
cleansing" constituted "a form of genocide". This resolution was confirmed in GA
Resolutions 48/143, 49/205, 50/192, 51/115, etc. Thus, the concept of "genocide" as
currently intepreted and understood by the International Court of Justice and by the United
Nations General Assembly is clearly applicable in the context of the Armenian genocide
1915-23.
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